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Understanding Imminent & Substantial Endangerment (ISE) in the U.S.
Environmental Laws and Analysis on |SE Uses

Seung-Woo Jeong*
Department of Environmental Engineering, Kunsan National University

ABSTRACT

This study discusses the definition, determination and use of Imminent & Substantial Endangerment (ISE) included in the
United States environmentd laws. ISE is a contamination situation and statutory authority that state and federal
governments issue an administrative order to responsible parties for clean-up. ISE is appeared in al kinds of officia
government documents such as administrative oders on consent, judicia consent degrees, and unilatera administrative
order. In order to invoke ISE authority, the governments should have evidence of each of the following eements; 1) a
possible I SE 2) because of actud or threatened release 3) of a hazardous substance 4) from a facility. The determination of
ISE relies on detail scientific evidence and documentation in order to demonstrate the existence of conditions that may
present an ISE. However, any officia protocol or procedure has not been found for determining an ISE, athough an ISE
order documentation format is suggested by U.S. EPA.

Keywords : Imminent & Substantid Endangerment (ISE), Comprehensive Environmental Response, Compensation &
Liability Act (CERCLA), Administrative Orders
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Table 1. US environmental lawsincluding 'Imminent & Substantial Endangerment (I SE)'

U.S. Laws

Sections including 'ISE'

Comprehensve Environmental Response, Compensation & Liability Act (CERCLA)

Resource Conservation and Recovery Act (RCRA)
Clean Water Act

Clean Air Act

Safe Drinking Water Act

Section 106, Abatement Action
Section 7003, Imminent Hazard
Section 604, Emergency Powers
Section 303, Emergency Powers
Section 1431, Emergency Powers

Table 2. Section 106(9606) of CERCLA

CERCLA 9606. Abatement Action

SEC. 106. (8) In addition to any other action taken by a State or local government, when the President determines that there may be an
imminent and substantial endangerment to the public hedlth or welfare or the environment because of an actual or threatened release of a
hazardous substance from afacility, he may require the Attorney General of the United States to secure such relief as may be necessary to
abate such danger or threat, and the district court of the United Statesin the district in which the threat occurs shall have jurisdiction to grant
such relief asthe public interest and the equities of the case may require. The President may also, after notice to the affected State, take other
action under this section including, but not limited to, issuing such orders as may be necessary to protect public hedth and welfare and the

environment.

J. Soil & Groundwater Env. Val. 14(3), p. 14~21, 2009



16 %
= B = 9l
Actions) 2.2 <)
HA0yS WEX] &
USEPAS thalste] PR} 258
e F A2 (Sate's Attorneys General)e] B35HIl
o). ARl A (Criminal Actiong) .24 791 2
71Ee] oJ=Folm 7] AAE ARkAREel thE) Rkl
A4 B Aol wE FAARo] Thssttt AN
He ® A9¥ES WE 5 THUSEPA Compliance
and Enforcement home page).

i

QIARAPHE A4 (Civil Judicial
BHs LAY 8
A71Ee AAEo|

24 B 2 7o

BRI
k=i

32. CERCLA #ZHX|I2t ISE A|

3.2.1. CERCLAIIAS] 9=}

USEPAE 2.3 YA} (Potentially Responsible Parties,
PRPs)2} “gslol] tigh Yo7} evtelA] olFoix|71E vk
) PI1F-(special notice letter)S WE3ICE 602 ool
LA 2 i A3} vAs FHE AYS
USEPAC] & Ankgh gholol] EgshA] =w ¢olagw
% (Administrative orders on consent) ©]u} APHEe)A)
(Judicia Consent degrees)’} SFEEITHUS EPA, Nego-

2=
(9]

[e)
T

tiating Superfund Settlements homepage 3-=2).

USERE A7) fel il A} ole
A FAY Fefell o|2A] ZFE 7B, vl L95A
slelar Gshlg-g Aol A8k Lol 1S
&g 739 Section 106 of CERCLAC 4z}3le] I=]
337977 (Unilater Administrative Order, UAO)S- W27
gtk UAOE 283l ©7] 2 7] A8} ol &
U 278 5 k. v 2T} UAQE 55517
Feth Hele o Al 7 23S HE S o
1. 3 $32,300 W& H3

. EPAV} Astehet] 4ae 3l didshe HIE
A7

3. A3} atshe APEE

e 2RI USEPAS] Aol olol7t Sle 73
5 Heloll ISE 24 3 3 wEe] B Fl tis) o
W1AE & 5 Ak

CERCLAGIX9] ISE Table 20 JERH nle}
Zo] CERCLA 9606. Abatement Actions ZHO2 I
A3 k. EPAE felEAe] fEo] 84, =W A%

2 Aol AAolm Fu ek ARY A

2

SO
B

=

=

XEO ST,
& e,

Wz,

i prot®

ANOMIAN,
AGENGY

o
&

MEMORANDUM

FROM:

TO: Richard C. Karl, Director
Superfund Division

THRU: William J. Bolen, Chief

i PURPOSE

(Dow) Plant.

Emergency Response Branch 1

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIONS
77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

T v 9 e

SUBJECT: ENFORCEMENT ACTION MEMORANDUM: Determination of an
Imminent and Substantial Threat to Public Health and the Environment at
the Reach D Area of the Tittabawassee River Dioxin Spill Site, Midland
County, Michigan (Site D #B5KF)

James E. Augustyn, On-Scene Coordinatorw \)-A-
Emergency Response Branch 1 — Removal Séction 1 )

The purpose of this Action Memorandum is to document the determination of an
imminent and substantial threat to public health and the environment at the “Reach D,"
area of contamination within the Tittabawassee River Dioxin Spill Site, (also referred to
as the “Site” or the “Tittabawassee River Site”). The Site, which is located in Midland
County, Michigan, was contaminated with dioxin and furans, primarily as the result of
historic wastewater discharge practices associated with The Dow Chemical Company

EPA Region § Records Ctr.

249650

REPLY TO THE ATTENTION OF

%,)Ht'

Fig. 1. An example of determination of an imminent and substantia threat to public health and the environment.
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2 6;’ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

& REGION Vii
. 901 NORTH 5TH STREET
KANSAS CITY, KANSAS 66101

{ DEC 2

ENFORCEMENT ACTION MEMORANDUM

SUBIJECT:  Request for Removal Action at the Elving Mine Tailings Sife, Park Hills,
St. Francois County, Missouri

FROM: Bruce A. Morrison, Remedial Project Managcr% kﬁymp’

Superfund Division

THRU: Gene Gunn, Chief
 FFSE/SUPR 4 annes
TO: Cecilia Tapia, Director )

Superfund Division

Site ID#: 0TWE

Category of Removal: Non-Time Critical
CERCLIS ID #: MOD985818244
Nationally Significant/Precedent Setting: No

L PURPOSE

The purpose of this Action Memorandum is to request approval for a non-time critical
removal action at the Elvins Mine Tailings Site (Site) which is Jocated north of the town of Elvins
and west of Park Hills, Missouri. The removal action will consist of regrading and covering
approximately 160 acres of Jead-contaminated mine wastes consisting of chat-and tailings. These
actions are intended to stabilize the mine wastes and eliminate their migration off site via surface

17

rupoff and wind erosion,

Fig. 2. An example of Administrative Order on Consent (Elvins Mine Tailings Site, Park Hills, S. Francosis County, Missouri).
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION VII
901 NORTH 5™ STREET
KANSAS CITY, KANSAS 66101

C51ER 16 AM & 70

ENVIRONMERTA). PROTECTION

IN THE MATTER OF:
ELVINS MINE TAILINGS SITE
St. Francois County, Missouri

THE DOE RUN COMPANY,
Respondent

Proceeding under Section 106(a) of the

Comprehensive Environmental Response,

Compensation, and Liabiiity Act, as
amended, 42 U.S.C. § 9606(a)

UNILATERAL ADMINISTRATIVE ORDER FOR PERFORMANCE OF
TIME-CRITICAL REMOVAL ACTION

AGENCY-REGION v
REGIOKAL HEAHING CLERK

UNILATERAL ADMINISTRATIVE ORDER

Docket No. CERCLA-07-2005-0169

Fig. 3. An example of Unilateral Administrative Order (Elvins Mine Tailings Site, Park Hills, &. Francois County, Missouri).
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3. Examples of solid waste and hazardous waste that could be addressed
under Section 7003

Some of the many types of solid waste and hazardous waste that can be addressed under
Section 7003 include: (1) hazardous waste that is spilled at facilities where such waste 1s
generated but which are not required to be permitted under Subtitle C of RCRA and which do not
have, never had, nor were required to have, interim status under Section 3005(e) of RCRA:

(2) solid or hazardous waste that is spilled during transport; (3) solid or hazardous waste that is
released from TSD units; (4) hazardous constituents in or from solid waste or hazardous waste;
(5) gasoline that has leaked from tanks at gasoline stations:”’ (6) e\pended lead shot, spent
rounds, and target fragments located in and around shooting ranges;™ (7) waste materials found at
slaughterhouses; (8) biological and chemical munitions waste; (9) waste oil and oil pit skimmings
that are below marketable petroleum grade and sent to an oil reclaimer;** (10) medical waste; (11)
discarded material produced during pharmaceutical processes: (12) dioxin emissions from solid
waste incinerators; (13) wastes containing radioactive materials (7.e., radionuclides that are not
exempt from the statutory definition of “solid waste™); (14) with the exception of materials listed

%40 CFR. §261.1(b)(2).

3% For example, the definition of “solid waste™ under Section 1004(27) specifically excludes
industrial discharges which are point sources subject to permits under the National Pollutant Discharge
Elimination System of the Clean Water Act. 33 U.S.C. § 1432.

3! Zands. 779 E. Supp. at 1262.
32 Connecticut Coastal, 989 F.2d at 1316-17.
33 Valentine III. 885 F. Supp. at 1513-14.

Fig. 4. Examples of solid waste and hazardous waste that could be addressed under section 7003 (ISE Order).

Table 3. Main contents of the Administrative Order document

* Findings of Fact
* Site Conditions and Background
- Physicd Location and Description
- Site Assessments
- Risk Assessments
* Threats to Public Hedth or Welfare or the Environment, and Statutory and Regulatory Authorities
 Endangerment Determination
* Proposed Actions
- Description of the Proposed Action
- Applicable or Relevant and Appropriate Requirements
« Expected Change in the Situation Should Action be Delayed or Not Taken
* Enforcement
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RCRA Section 7003 Model AOC
Internal Deliberative - Work Product

of state].

“SOwW”

present handling.

health or the environment.

[address or description of location] in [name of city].

shall mean Scope of Work that may be attached to this AOC.

“Work” shall mean all the activities and requirements specified in this AOC
including, but not limited to [OPTIONAL: the SOW provided as Attachment
A to this AOC and in] Section VIII (Work To Be Performed) of this AOC.

V. FINDINGS OF FACT

[NOTE: This section should include facts necessary to substantiate that the past or
, storage, treatment, transportation or disposal of material, which
is a solid waste, and if relevant, a hazardous waste, may present an imminent and
substantial endangerment, and that Respondent is a person who has contributed or
who is contributing to such handling, storage, treatment, transportation, or
disposal, and that the actions required under this AOC by EPA are necessary to
protect public health, the environment or both. The October 1997 “Guidance on the
Use of Section 7003 of RCRA” is recommended for assistance in preparing this
section. Information should be included on the contamination, description of the
Site and its surroundings, description of contaminated media, discussion of
exposure pathways, work in progress at the Site, enforcement history (e.g., prior
orders, consent decrees or permits), cleanup activity, description of waste material
of concern, Respondent’s business status (e.g., operational or bankrupt) and nature
of the business. A finding of fact should be included for each of the following:

1) Conditions may present an imminent and substantial endangerment to

Element 1 should include a showing of “endangerment” which is an
actual, threatened, or potential harm to health or the environment.
Neither certainty nor proof of actual, present harm is necessary, only
a risk of harm. An endangerment is “imminent” if present conditions
indicate that there may be future risk to health or the environment,
even though the harm may not be realized for years. An
endangerment is “substantial” if there is reasonable cause for concern
that health or the environment may be seriously harmed.

2) This potential endangerment stems from the past or present handling,
storage, treatment, transportation, or disposal of any solid or hazardous

October 28. 2005

County, [name

Fig. 5. The official documentation format of |SE order for RCRA Section 7003.
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Montana Department of Environmenta Qudity, 2002, Volun-
tary Cleanup and Redevelopment Act Application Guide.

Stae of California, 2004, Enforcement Order with Imminent and
Substantial Endangerment Determination; In the Matter of BKK
Corporation, Docket HWCA 2004 0582.

State of New York, 2007, Notice of Intent to Sue ExxonMobil
Corporation and ExxonMobil Refining & Supply Company for
Clean Water Act Violationsin Greenpoint, Brooklyn, New York,
Office of The Attorney General.

USEPA, 1997, Guidance on the Use of Section 7003 of RCRA,
Office of Enforcement and Compliance Assurance.

U.S. EPA, 2001, Memorandum: Use of CERCLA 8106 to
Address Endangerments That May Also Be Addressed Under
Other Environmental Statues.

USEPA, 2007, ENFORCEMENT ACTION MEMORAN-
DUM: Determination of an Imminent and Substantial Threat to
Public Health and the Environment at the Reach D Area of the
Tittabawassee River Dioxin Spill Site, Midland County, Michi-
gan (Site ID #B5KF).

USEPA Compliance and Enforcement homepage, http://
Www.epa.gov/compliance

US EPA, Negotiating Superfund Settlements homepage, http://
www.epa.gov/compliance/cleanup/superfund/negotiate. html
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